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IN THE COURT OF COMMON PLEAS, PROBATE DIVISION, GEAUGA COUNTY, OHIO 

Judge Timothy J. Grendell 

 

Information Sheet 

Creditor Rights 

 

 
WARNING 

 
This Information Sheet is intended to provide you with a brief overview of the subject matter. It 
may not provide you with all information that you require to be fully informed of the law that is 
applicable to your case. Additionally, the information may not accurately describe the pertinent 
sections of the Ohio Revised Code that are referenced in the footnotes. You should read those 
sections that are referenced. The Ohio Revised Code has a link on the Court’s website. 
Additionally, you should consider reading those sections that are footnoted using “Page’s Ohio 
Revised Code Annotated,” which can be found at the Geauga County Law Library in the 
basement of the Courthouse at 100 Short Ct. Street, Chardon, Ohio  44024. Page’s Ohio 
Revised Code Annotated also will provide you a summary of applicable court decisions (known 
as “case law”). While the Help Center can provide you with a limited amount of information, the 
Help Center staff cannot provide you with legal advice, and this Information Sheet is not 
intended to provide you with legal advice that is applicable to your case. You must decide how 
to best use the information provided. In the footnotes you will see a reference such as “R.C. 
2105.06.” That refers to Ohio Revised Code Section 2105.06, which is found in R.C. Title 21, 
and in R.C. Chapter 2105. 
 

 
 
Background 
 
The probate process is like a business liquidation process. When a business is liquidated, the 

liquidator will gather the assets, pay the creditors of the business (including taxes), and pay the 

remaining assets to the business owners. The business owners only receive assets after the 

creditors have been paid in full. Likewise, when a person dies owning Probate Property,1 upon 

receipt of an application, the probate court will appoint an executor or administrator, in a Full 

Administration, (or direct the Applicant in the event of a Release from Administration or a 

Summary Release from Administration). The Estate Representative2 will identify and gather the 

Decedent’s Probate Property, pay the Decedent’s creditors, satisfy the rights of a surviving 

spouse or minor children, and then pay the remaining balance of the Probate Property to those 

persons or entities entitled to receive the balance of the Probate Property in accordance with 

the Decedent’s valid Will or the Statute of descent and distribution.3 

 

                                                           
1 See generally Information Sheet “Probate Process Overview” for a description of Probate Property. 
2 “Estate Representative” means a person appointed as the Executor, Administrator, or an applicant for a Release 
from Administration or Summary Release from Administration. 
3 R.C. 2105.06. 
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Duty to Pay a Creditor of a Decedent 

 

The general rule is that the Estate Representative has a duty to pay only those creditors of the 

Decedent who “properly present” their claims to the Executor or Administrator in accordance 

with law. The presentation of creditor claims is governed by R.C. 2117.06. If a creditor claim is 

not property presented, then the Estate Representative must not pay the claim. There are a 

couple of requirements for a creditor to properly present its claim. 

 

• First – After the probate court appoints either an Executor or Administrator, then after 

such appointment the creditor must present its claim, in writing, by: 

 

o delivery of the written claim to the Executor or Administrator, or 

 

o delivery of the written claim to the Executor or Administrator and filing a copy with 

the probate court, or 

 

o by delivery of the written claim by ordinary mail to the Decedent’s last known 

address and the Executor or Administrator actually receives that ordinary mail 

notice with the six-month period following the Decedent’s death.4 

 

• Second – In all events, the creditor must properly present its claim not later than six 

months after the Decedent’s death.5 This requirement is applicable even if the estate is 

released from administration and whether or not an Executor or Administrator has been 

appointed. 

 

If those requirements are not satisfied, then the creditor’s claim is barred, and the Estate 

Representative must not pay the claim.6 For example, if the Judge does not appoint an Executor 

or Administrator within six months after the Decedent’s death, then generally all creditor claims 

will be barred because the creditors cannot present their claims to an Executor or Administrator 

in a timely manner. 

 

Warning: If the Decedent has significant creditors, the applicant should consider 

obtaining legal advice before filing any applications with the Court. 

 

If the Decedent has significant creditors, the applicant should consider obtaining legal advice 

before filing any applications with the Court. 

 

R.C. Chapter 2117 provides methods for challenging a creditor claim that is properly presented. 

R.C. 2117.06 explains how a creditor may present its claim against a probate estate. If the 

Estate Representative decides to reject a creditor claim, then the Estate Representative must 

deliver a rejection notice to that creditor in the manner provided in R.C. 2117.11 and shall file a 

                                                           
4 R.C. 2117.06(A). 
5 R.C. 2117.06(B); see Wilson v. Lawrence, 150 Ohio St. 3d 368, 2017-Ohio-1410 (2017). 
6 R.C. 2117.06(C).  However, any claim for the Administrator of the Medicaid Estate Recovery Program (discussed 
below) or a claim by a surviving spouse for Allowance for Support is not barred. 
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copy of that rejection notice with the Court.7 Additionally, if the Probate Property is not sufficient 

to pay all properly presented creditor claims (including certain rights of a surviving spouse or 

minor children), then R.C. 2117.25 sets forth the order of payment of creditor claims. If the Court 

requires a hearing on claims or the Estate Representative requests a hearing on claims or 

insolvency, the Estate Representative shall file a schedule of all claims against the probate 

estate with the Court. The Estate Representative shall file the schedule of claims with the Estate 

Representative’s application for hearing or within 10 days after the Court notifies the Estate 

Representative of a court-initiated hearing.8 

 

Warning: If the Estate Representative intends to reject or not pay creditor claims, the 

Estate Representative should obtain legal advice and assistance from an attorney. 

  

Duty to Notify Creditors. Generally, an Estate Representative has no duty to notify the 

Decedent’s creditors of the death or the probate proceedings. However, in two instances, a 

creditor may be notified by reason of a publication in a local newspaper. 

 

• Release from Administration. Unless the Court orders that notice by publication is 

dispensed with as unnecessary in its judgment entry on the Application to Relieve Estate 

from Administration, the Estate Representative must cause a notice of publication to be 

issued in a local newspaper and then file a “proof of publication” with the . See the 

Information Sheet “Release from Administration” for details on issuing the notice by 

publication. 

 

• Payment of Debt to Estate Representative. As noted below, if the Estate Representative 

is a creditor and is owed more than $500, the Court will order an evidentiary hearing and 

may order the Estate Representative to cause a notice of hearing to be published in the 

local newspaper. 

 

Right to Accelerate Bar Against Claim.9 An Estate Representative may accelerate the six-month 

bar against creditor claims against the estate by giving written notice to a potential creditor that 

identifies the Decedent by name, states the date of the death of the decedent, identifies the 

Estate Representative by name and mailing address, and informs the potential creditor that any 

claims the creditor may have against the estate are required to be presented to the Estate 

Representative in a writing within the earlier of 30 days after receipt of the notice by the creditor 

or six months after the date of the Decedent’s death. A claim of that creditor that is not timely 

presented in the manner provided by R.C. 2117.06 is barred by as if it was not presented within 

six months after the Decedent’s death. 

 

Estate Representative as a Creditor. If the person appointed as the Estate Representative has a 

claim against the probate estate, then the Estate Representative may not pay that claim from 

Probate Property without first obtaining a court order that allows the payment. The Estate 

Representative must present the debt to the Court within three months following the Court’s 

appointment of the Executor or Administrator. If the claim is more than $500, then the Judge will 

                                                           
7 Sup.R. 62(A) (Ohio Rules of Superintendence). 
8 Sup.R. 62(B) (Ohio Rules of Superintendence). 
9 R.C. 2117.07 



Rev. 09-27-18 

 

4 
 

hold an evidentiary hearing before allowing the payment and will order the Estate 

Representative to provide all interested parties with a notice, which may include notice by 

publication.10  

 

 

Special Creditor Situations 

 

 Secured Lenders 

 

If a creditor has a valid lien against any Probate Property, then that secured creditor may 

proceed to exercise its rights against that Probate Property to collect its debt even if that 

creditor did not properly present its claim to an Executor or Administrator in the manner 

explained above. An example of a secured creditor is a bank that has a valid mortgage 

against real property owned by the Decedent. Another example is a lending company 

that has a lien against a vehicle, or a judgment creditor that has obtained a judgment lien 

against Probate Property. However, if that creditor has failed to properly present its 

claim, then the Estate Representative has no duty to pay the claim, and if the secured 

creditor is not fully paid after exercising its rights against the encumbered Probate 

Property, then the remaining balance of that creditor’s claim is forever barred and must 

not be paid by the Estate Representative. 

 

Medicaid Estate Recovery Program11 

 

Ohio has a cost recovery program known as the “Medicaid Estate Recovery Program,” 

which permits Ohio to recover from a Decedent’s Probate Property the costs related to 

Medicaid services (medical assistance paid for by Medicaid) that were rendered for the 

benefit of the Decedent who either: 

 

(a) regardless of age was “permanently institutionalized,” or 

 

(b) was 55 years or older, even if not “permanently institutionalized.” 

 

The cost of the Medicaid services is recoverable from both the Probate Assets and 

certain Non-probate Assets (for example, joint and survivor property, life insurance, 

payable on death assets, living trusts, etc.) of a Decedent who meets either of the 

qualifications set forth above (“Qualifying Decedent”). 

 

Note: if the Decedent was 55 years or older and was living in a nursing home, 

the Estate Representative should contact the nursing home to determine whether 

the nursing home was receiving any Medicaid services on behalf of the 

Decedent. 

 

The Estate Representative of an estate of Decedent, or the Estate Representative of the 

estate of the surviving spouse of the Decedent, determines that the Decedent received 

                                                           
10 R.C. 2117.01 and 2117.02 
11 R.C. 5111.11 
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any Medicaid services and thus is a Qualifying Decedent, then the Estate 

Representative must prepare and deliver or file two documents: 

  

(1) The Estate Representative must prepare and deliver, by certified mail, return 

receipt requested, to the Office of the Attorney General, a “Notice to 

Administration of Medicaid Estate Recovery Program” (Probate Form 7.0(A), 

within 30 days after the appointment of the Estate Representative. This 

requirement applies to any person who is appointed to proceed under a Full 

Administration, Release from Administration, or Summary Release from 

Administration.12 

 

(2) Promptly after the delivery of the “Notice to Administration of Medicaid Estate 

Recovery Program,” the Estate Representative must prepare and file with the 

Court a “Certification of Notice to Administrator of Medicaid Estate Recovery 

Program” (Probate form 7.0). 
 

An Estate Representative should consider two provisions in the law.  First, the Estate 

Recovery Program allows for an “undue hardship waiver” in certain circumstances, 

typically if there is a surviving spouse.13 Second, if the Decedent has a surviving spouse 

or children under the age of 21, the Administrator of Medicaid Estate Recovery Program 

cannot proceed to recovery the cost of Medicaid Service until the death of the surviving 

spouse or until all children have attained age 21, which is applicable. 

 

Note: If either of these two provisions set forth above may be applicable or 

if or if the Estate Representative has any questions about whether the 

Decedent received Medicaid services or is a Qualified Decedent, the Estate 

Representative should seek legal advice and assistance from an attorney. 

 

Upon receipt of the Notice to Administrator of Medicaid Estate Recovery Program, the 

program Administrator must present its claim for Medicaid services recovery within the 

later of: (1) 90 days after receipt of the Notice, or (2) one years after the date of death.14 

If the Estate Representative fails to deliver the Notice to Administrator of Medicaid 

Estate Recovery Program, then the time period for the program Administrator to assert 

and collect upon its claim does not expire. The program Administrator may recover its 

claim from beneficiaries of the Probate Property, from the Trustee of a living trust, or 

from any person who benefits from the Non-Probate Property.  

 
Tax Creditors 

 

Warning: The Help Center provides limited tax information and no tax advice. All 

Estate Representatives should consider obtaining professional tax advice to 

review any questions involving taxation arising from the Decedent’s death, 

including state and federal income or estate taxes. The information provided 

below is a summary of relevant information, but it is not complete and should not 

                                                           
12 R.C. 2117.061(B) 
13 R.C. 5111.11(E), R.C. 5111.11(G((2), and Ohio Admin. Code §5101:1-38-10(C)(3) 
14 R.C. 2117.061(D). 
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be relied upon in making any decision pertaining to taxation. The following 

concerns are more complicated if the Decedent is not a U.S. citizen. 

  

Federal Estate Tax 

 

For a Decedent, who is a U.S. citizen, if the death occurred in 2017, and if the 

value of “gross estate” and “taxable gifts” exceeds $5,490,000, then the Estate 

Representative must file a federal estate tax return (Form 706). If the death 

occurred in 2018, the exemption amount is $10,000,00 plus the inflation 

adjustment). The “gross estate” includes not only the value of Probate Property, 

but also Non-Probate Property (for example, life insurance, joint and survivor 

assets, or retirement benefits). Even if a federal estate tax return need not be 

filed, if the Decedent is survived by a spouse, the Estate Representative should 

consider, with the advice of a qualified tax advisor, whether to file a Form 706 

and make an election for the benefit of the surviving spouse known as the 

"Deceased Spousal Unused Exclusion.”15 

 

Ohio Estate Tax 

 

For Decedent’s who died on or after January 1, 2013, Ohio does not impose an 

estate tax, and thus the Estate Representative has no duty to file an Ohio Estate 

Tax Return.16 

 

Federal Income Tax 

 

An Estate Representative has two concerns regarding federal income taxes: 

 

• The first concern is the filing of the Decedent’s final income tax return for 

the year of death.17 Please read Internal Revenue Service Publication 

559. We recommend that you obtain tax advice as to your responsibility 

regarding the filing of federal and Ohio income tax returns. If the 

Decedent was married, the Estate Representative must decide whether to 

file separately or jointly with the surviving spouse. If the Decedent was not 

married, then the Estate Representative has a duty to file a final federal 

income tax return (Form 1040) for the year of death and pay from Probate 

Property any taxes owed (or receive and account for any tax refund as 

Probate Property). The Estate Representative must also file any unfiled 

federal income tax returns due for any prior years. In some cases, the 

Estate Representative has personal responsibility for any unpaid federal 

income taxes. The payment of federal income taxes generally has priority 

over the claims of other unsecured creditors. 

                                                           
15 Regarding the duties of an Estate Representative as to both federal estate and income taxes, see generally IRS 
Publication < https://www.irs.gov/pub/irs-pdf/p559.pdf>. 
16 See generally the guidance issued by the Ohio Department of Taxation at: 
<http://www.tax.ohio.gov/estate/prior2013.aspx>, and House Bill 153. 
17 See generally IRS Publication 559, titled “Survivors, Executors, and Administrators.” 
<https://www.irs.gov/pub/irs-pdf/p559.pdf> 

https://www.irs.gov/pub/irs-pdf/p559.pdf
http://www.tax.ohio.gov/estate/prior2013.aspx
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• The second concern is the filing of an estate federal income tax return 

(From 1041) for the period starting with the date of the Decedent’s death 

and ending on the date of final distribution of the estate assets. Generally, 

the Estate Representative must file an estate federal income tax return if 

the gross income earned by the probate estate during the period exceeds 

$600 during a 12-month tax period. 

 

Ohio Income Tax 

 

The Estate Representative must file a final Ohio income tax return (Form IT 

1040) for the year of the Decedent’s death. Moreover, if the Estate 

Representative files a federal Form 1041 (federal estate income tax return), then 

the Estate Representative must prepare and file an Ohio estate income tax return 

(Form IT-1041).18 

 

 

Spouse/Minor Children Claims 

 

If the Decedent is survived by a spouse or any minor children, and regardless of whether 

they are beneficiaries of the estate, the surviving spouse or minor children may have a 

claim to receive a portion of the Probate Property before any payment is made to 

creditors. In effect, the surviving spouse or minor children are treated as a senior 

creditor. For more information concerning spousal rights, please read Information Sheet 

“Rights of Surviving Spouse.”19 

                                                           
18 See generally the guidance issued by the Ohio Department of Taxation at: 
< http://www.tax.ohio.gov/ohio individual/individual/faqs/individual.aspx> 
19 See generally R.C. 2106.13 regarding the Allowance for Support rights for the benefit of a surviving spouse or 
minor children of the decedent. See generally R.C. 2117.25 regarding the order of priority for payments to 
creditors 

http://www.tax.ohio.gov/ohio

